- BEFORETHE
BOARD OF REGISTERED NURSING

DEPARTMENT-OF-CONSUMER-AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Statement of Issues Against:

MADONNA ROSE BAUTISTA MALINIS Case No. 2011-609
824 Humphrey Place ' :
Chula Vista, CA 91911

Respondent

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board
of Registered Nursing, Department of Consumer Affairs, as its Decision in the above

entitled matter.

This Decision shall Become effective on May 16, 2011.

"ITIS SO ORDERED"Ap‘ril‘M, 2011.

President
Board of Registered Nursing
Department of Consumer Affairs

State of California




—
i

- KAMALA D. HARRIS -

Attorney General of California v

2 || LiINDA K. SCHNEIDER :
Supervising-Deputy- Attorney- General
3 || State Bar No. 101336
| " || AMANDA DoDDS
! 4‘ ) S\/LUUJ. uesal Analys;
| 110 West "A" Street, Suite 1100
| 5 San Diego, CA 92101
i P.O. Box 85266
] 6 San Diego, CA 92186-5266 '
i ‘{| Telephone: (619) 645-2141 )
7 Facsimile: (619) 645-2061
Attorneys for Complainant
8 - .
1 ' _ - BEFORE THE '
9 BOARD OF REGISTERED NURSING ‘
DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
11 ' ~ ‘ :
1 In the Matter of the Statement of Issues Against: | Case No. 2011-609 .
MADONNA ROSE BAUTISTA MALINIS STIPULATED SETTLEMENT AND
13 || 824 Humphrey Place DISCIPLINARY ORDER
" Chula Vista, CA 91911 . T
, Respondent. .
15 ‘ o
16 IT IS HEREBY STIPULATED AND AGREED by and between the par_t_ies to the above-
17 || entitled proceedings that the following matters are true:
a8 . PARTIES . . ... | .
19 1. Louise R. 'Bailey‘f M.Ed., RN (Compiainant) is the Executive Officer of the Board of
20 | Registered Ndrsing She brought this action sOl'ely in her official capacity and is represented in |
21 thls matter by Kamala D. Harrls Attorney General of the State of California, by Amanda Dodds,
22 || Senior Legal Analyst \
‘ 23 2. - Respondent Madonna Rose Bautista Malinis (Respondent) is representing herselfin
i .
E 24 || this proceeding and has chosen not to exercise her right to be represented by counsel.
| 25 3
i 26 || with the Board of Re gistered Nursing to obtain a Registered Nurse License.
| » .
1 27 || 111

28

111
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1|l JURISDICTION.
| 2 4.  Statement of Issues No. 2011-609 was filed before the Board of Registered Nursing
3 || (Board), Department of Consumer Affairs, and is currently pendiﬁg'against Resppndent. The
4 Sl'taf_'emeni of Issues and all other statuforily required documents were properly served on
5- Respondent on January 14, 2011 . A copy of Statelﬁent bf Issues No. 201 1-609 is attached as
6 || Exhibit A and incorpoirated herein by: reference. | |
7 ADVISEMENT AND WAIVERS
8 5. Réépbndent has Qarefully read, and understands thé cha;ges and ailegations in
9 || Statement of Issues No: 2011-609. Respondent has also carefully read, and understands the-
10 || effects of this Stlpulated Settlement and D1501p11nary Order. | ;
11 6. Respondent is fully aware of her legal rights in th1s matter, including the rlght toa [
12 || hearing on the charges and allegations in the Statement of Issues; the right to be rqpresented by ‘
13 || counsel at her own expense; the right to conf_rc;nfc and cross-examine the witnesses against her; the
14 || right to present evidence and to testify on her own behalf; the rigﬂt to thé issuaﬁce of subpoenas |
15 || to compel the attendance of witnesses and the pfoduction of documents; the right to
16 reconéideration and court re'view of an adverse decision; and all other rights accorded by the
17 || California Administrative Procedufe Act and other applicable laws.
18. 7. Respondent voluntarily, knowingly, and intelligently waives and givesup eachand |
19 every" right set forth above. | |
20  CULPABILITY -
21 8.  Respondent admits the truth of each and everyvcharge and aliqgation in Statement of
22 || Issues Né. 2011-609.
23 9.  Respondent agfees that her application for a Registered Nurse License is subject to
24 || denial and she agrees to be bound by fhe Board of Registered Nursing (Board)’s probationary
95— terms-as-set-forth-inthe Disciplinary-Order-belows |
26 || /11
27 || /11
28 || /17
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1 . .CONTINGENCY
2 10. This stlpulatlon shall be subject to approval by the Board of Registered Nursing.
3 || Respondent understands and agrees that counsel for Complalnant and the staff of the Board of
4 || Registered Nursing may communicate directly with the Board regarding this stipulation and
5 || settlement, without notice to or participation by Respondent. By signing the stipulation,
| 6 || Respondent understands and agrees that she may not withdraw her agreement or seek to rescind
.7 |I. the stipulation prior to the time the Board considers and acts upon it. If the Board fails to adopt
8 this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall
9 || be of no force or effect, except for. this paragraph, it shall be inadmissible in any legal action
10 || between the parties, and the Board shall not be disqualified from furtlier action by having
| 11 || considered this matter. | B | -
12 11, The“parties understand and agree that facsimile copies of this _Stipulated.Settlement
: 13 and Disciplinary Order, including facsimile signatures thereto, shall lrave the same force and
14 || effect as the originals. |
15 12. This Stipulated Settlement and Disciplinary Order is intended by the parties"to be an
16 || integrated writing representing the complete, ﬁnal, and exclusii/e embodiment of their agreement. |
17 || It supersedes any and all prior or contemporaneous agreements, understandings, disc;u,slsifon‘s,
18 1| negdtiations and commitments (written or oral).. Tlrisl Stipulated Settlement and Disciplinary
1§ Order may not be altered, amended modlﬁed supplemented or otherw1se changed except by a
20 | writmg executed by an authorized representative of each of the parties.
21 13. In con51derat10n of the foregoing admissions and stlpulatlons the parties agree that
22 | the Board may, without further notice or formal proceeding, issue and enter the followrng
23 DiSCiphnary Order: | ¢
24 | | |
25 DISCIPLINARY ORDER
26 ITlIS HEREBY ORDERED that Respondent Madonna Rose Bautista Malinis, upon her |
27 || successful completion of the licensure examination and all other licensing requirements, will be
28 || issued a registered nurse license. Said license shall immediately be revoked, the order of
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4.

STIPULATED SETTLEMENT (Case No. 2011-609)

1-{- rei/ocation,stayed and Respondent placed on probation for a period of two (2) years on the
2 || following conditions: |
3 | ,Séverability Clause. Each condition of probation contained herein is a separate and
4 || distinct condition. If any condition of this Order, or any application thereof, is declared -
5 {| unenforceable in whole, in part, or to any extent, the remainder of this Order, and all other ‘
- 6 || ‘applications thereof shall not be affected. Each condltlon of this Order shall separately be valid J
7 || and enforceable to the fullest extent permitted by law . 1
8 | 1. Obey All Laws. Respondent shall obey all federal, state arld locarl laws. A
-9 || full and detailed account of any' and all violations of law shall be reported by Respondent to the
10 || Board in writing within seventy- -two (72) hours of occurrence. To permlt monrtorrng of
11 wcomphance w1th thrs condition, Respondent shall submlt completed ﬁngerprlnt forms and - | E
12 || fingerprint fees within 45 days of the effective date of the decision, unless previously submitted ;
13 || as part of the licensure d}dplicétion process. -
14 Criminal Court Orders: If Respondent is under criminal court orders, including
.15 || probation or parole, and the order is 'vi‘olated, this shall be deerrled a violation of these probation
16 || conditions, and may result in the filing of an accusation and/or petition to re;/oke probation,
17| 2. Comply with the Board’s Probation Program. Re'spondé_nti;shall -.fdlly
.18_||. comply with the conditions of the Probation Program established by the Board_a_ﬁdv,co,o_pv_erate_ with| .
19 || representatives of the Board in its monitoring and irrVestigation of the Respondent’s cond.pliance
--20 || with the Board’s Probatron Program Respondent shall inform the Board in writing Wrthrn no-
21 || more than 15 days of any address change and shaII at all times marntarn an active, current hcense
22 || status with the Board, 1nclud1ng during any period of suspension.
23 Upon succéssful completion of probation, Respondent’s license shall be fully restored.
l 24 3. Report in Person. Respondent, during the period of probation, shali
25— {—appear-in-persen-at-interviews/meetings-as-directed by the—B-d-ard—o-rLi-t&des—i—g—nat-ed—represerrtat-ive's.
26 4, Residency, Practice, or Licensure Outside of State. Periods of residency
| 27 || or pracﬁce ers a registered nurse outside of California shall not apply toward a reduction of this
probaﬁon time period. Respondent’s probation is tolled, if and when she resides outside of -




California. Respondent-must provide written notice to the Board within 15 days of any change of |

1-
2 || residency or practice outside the state, and within 30 days prior to _re-establishing residency or
3 || returning to practice in this state.
4 1 Respondent shall provrde a list of all states and territories where she has ever been licensed
5 || as aregistered nurse, vocational nurse, or practical nurse. Respondent shall further provide -
6 || information regardrng the status of each license and any changes in such llcense status durmg the
7 || term of probatlon Respondent.shall inform the Board if she applies for or obtains a new nursing
8 || license during the term of probation. (
9 5. Submit WrittenﬂReports. Respondent, during the period of probation,
10 || shall submlt or cause to be submitted such written reports/declaratlons and verification of actlons
i 1 ”under penalty of perjury, as requlred by the Board. These reports/ declaratlons shall contain
' 12 statements relative to Respondent s compliance with all the COI’ldlthl’lS of the Board’s Probation
13 || Program. Respondent shall 1mmed1ately execute all release of information forms as ‘may be
14 || required by the Board or its representatwes. |
15 | Respondent shall provide a copy of this Decision to the nursing regulatory agency in every
16 || state and territory in which: she has a registered nurse license.
17 6. Function as a Registered Nurse. Respondent, during the period of
18 ___NprOb_at'ion_,_ ,s]:_r,all,engagevin,the,,,prea,c_tioe,of register_ednursing,_in California for a minimum of24. | _ .
19 hours per week for 6 consecutive months or as determined by the Board. |
.20 For purposes of compliance with the section, “engage in 'tne practice of registered nursing”
21 || may include, when approved by the Board, Volunteer work as a registered nurse, or work in any
22 || non-direct patient care position that requires licensure as a registered nurse.. |
23 | The Board may require that advanced practice nurses engage in advonced practice nursing
24 || for a minimum of 24 hours per week for 6 consecutiye months or as determined by the'B_oard.
25 If Respendentflras—liot—eemp-l—i-ed—wi—t—h—t—hiseo-ndi-ti-on—du—ri—ng—’che—proba’ti-onary—‘ferna, and
26 || Respondent has presented sufficient documentation of her good faith efforts to comply with this
27 || condition, and if no other conditions .have been violated, the Board, in its discretion, may grant an |
28 || extension of Respondent’s probation period np to one year without further hearing in order to
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-1 {|- comply. Witll this condition. - During the oné year extension,-all otiginal-conditionsof probation’ -
. 2 || shall apply. | | \ _
| 3 7. Employment Approval and Reporting Reqtlirements. Respondent shall ;
" 4|| obtain prior approval from the Board before commencing or continuing any employment, paid or
5 yoluntary,,as a registered nurse, Respondent shall cause to be submitted to the Board all
6 || performance evalu'ati»onsy and other employment related repor'ts asa registered nurse upon request
7 of the Board.
8 Respondent shall provide a copy of this Decision to her employer and immediate :
9 superv1sors prior to commencement of any nursing or other health care related employment
10 In addition to the above, Respondent shall not1fy the Board in Wr1t1ng within seventy -two
11 (72) hours after she obtams any nursing or other health care related employment. Respondent
| 12 || shall notify the Board in writing within seventy-two (72) hours after she is terminated or
13 sepa‘rated,‘regardless of cause, from any nursing, or other health care related employment with a
14 || full explanation of the circumstances surronnding the terminatlon or separation.
15 g8 _Sup,ervision} Respondent shall obtain prl_or approval from the Board
16 || regarding Respondent’s level of supervision and/or collaboration before commencing or
17 || continuing any employment asa tegistered nurse, or education and training that includes patient
18 || care. o \ | |
19 Respondent shall practice only under the direct supervision of a registeted-nurse in good
20 || standing(no current discipline) With fthe Board of Registered Nursing, unless alternative methods
| 21 || of supervision and/or collaboration (e.g., with an advanced practice nurse or physician) are
22 || approved.
23 Respondent’s level of superyision and/or collaboration may include, but is not limited to the
24 || following: |
25 —(a)—Maximum—"The-in ndividual proVidin_g—superv—-i-si—on—and—/oneo—l—l—ab’orati-on—i-s—present—in—
26 || the patient care area orin any other work setting at all times.
27 (b) Moderate - The individual providing supervision and/or collaboration is in the patient
28 || care unit or in any other work setting at least half the hours Respondent works.
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~(c) . -Minimum - The individual providing supervision and/or collaboration has person-to-. .

1.
2 || person communication with Respondent at least twice during each shift worked. ) ‘
3 '(d) Home Health Care -.If Respondent is approved to work in the home health care
4 || setting, the ind’ivid.ﬁal providing supervision and/or collaboration shall have person-to-person
5 || communication with Respondent as fequired by the Board each work day. Respondent shall
6 maintain telephone or .other telecommﬁnic;tion contact with the individual providing supervision
- 7 || and/or collaboration as required_ by the Board during each work day. The individual providing
8 || supervision and/or collaboration shall conduct, as requi’red by the Board, peribdic, on-site_ visits to
9 patients’ homes visited by Respondent With or without Respondent present. B |
10 | 9. . Employmenf ijitations. Respondent shall not work for amnurse’s
11 il fegistry, in ahy pfi'vafe duty poéition as a registered r/iurse', a tempdrary nursé placerhent agig_é_ncy, a
12 traveiiﬁé nurse, or for an in-house nursing pool. o : | |
13 Respondent shall not work for a licensed home health agen.cy“as a Visitiné nurs_é unless the |
14 || registered nursing supervision and other protections for home visits have been appfoved by the
15 Boérd. Respondent shall not work in any other registered nursing occupation where homé visits
16 || are required. |
17 Respondent shall not work in ahy health care setting as a supervisor of regisﬁred nurses.
18 || The Board may additionally restrict Respondent from supervising licensed vocational nurses |
19 || and/or unlicensed assistive personnel on a case-by-/Case basis. | |
20 Respondent shall not work as a facuitsf member in an approved school of nursing or as an
21 || instructor in a Board approved continuing education program.
22 B Respondent shall work only oﬂ va regularly assigned, identified and predetermihcd
23 worksite(sj and shall not work in a float capacity. |
24 | If Respondent is working or intends to work in exces,syof 40 hours per week, the Board may
25- fequest d‘oclmenta-ti-on—to—determinerwhethe—r—t-herersHeu»l-d—berres-t-r’-i-etﬁi-on»s-—eh—t-herlgeu-r-s-o-f-work.
26 10. Complete a Nursing Course(s). Respond.ent,b at her own expensé, shall
. 27 || enroll and successfully. complete a.course(s) releyant to fhé practice 6f registered nursing no later
| 28 || than six months prior to the end of her probationary term.
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Respondent shall obtain prior approval. fromt_he Board before-enrolling in the course(s).

1
2 || Respondent shall submit to the Board the original transcripts or certificates of completion fgr the
3 || above required course(s). The Board shall return the original documents to Respondent after
4 || photocopying them for its records
| 5 1. Violation of Probation. - If Respondent _violétes the conditions of her .
6 || probation, the Board\’after giving Respondent notice and an opportunity to be heard, may set ésidé ,
7.|I the stay order and impose the stayed discipline (revocation/suspension) of Responderitfs license.
8 I_f during thé-period of probation, an accus'at.ion or petition to revoke probation has been
9 || filed against Respondent’s license or the Atforney General’s Office has been requested to prepare
f 10 1 an accusation or ioetition tol revoke probation against Respondent’s license, th_e probationary
‘ 11 | rperiod shall éutomaticélly be extended and shall not exrpire‘ur‘lt{l thé accusation o-rr Vﬁe"citi‘oﬁ has |
12 || been acted upbn by the Board. |
13 12. License Surrender. During Respondent’s term of probation, if she ceases
14 practiéing due to retirement, health reasons or is otherwise unable to satisfy the conditions of |
15 || probation, Respondent may surrender her license to the Board. The Board reserves the right to
16 || evaluate Respondent’s request and to exercise its discretion Whéther to grant the request, or to
| 17 fake any other action deemed appropriate and reasonable under the circumstances, wifhout» further
| ', 18 ,hearing_} ;Up_on,,formal_a_c_ceptance of the tendered license»and.ﬁall ,ceﬁiﬁcate, Respondent :will no_.,f
19 || longer be subject to the conditions of probation. |
20 ' 'Surrendcfr‘of Respondeht’s license shall be considered a disciplinary action >an'd’sha'll
21 || become a part of Respondent’é license history with the Board. A registered nurse whose license
. 22 || has been surrendered may petition the Board for reinstatement no sooner than the folloWing
23 || minimum periods from the effective date of the disciplinary decision: |
24 (D TWO years for reinstatement of a license that was surrendered for any reason other
5 than—é—men-t-al—orph-ysic&l—i—l—l—nes-s;-or |
| 26 (2) One year for a license surrendered for a mental or phys.ical illness.
27 || 11/
| 281171/
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13, Physical Examination, Within 45 days of the effective date of this -

1
2 || Decision, Respondent; at her expense, shall have a licensed physician, nurse practitioner, or
3 physimén assistant, who 1s approved by the Board before the assessment is per:ormed, submit an
4 || assessment of the Respondent’s physical condition and capability te perform the duties of a-
5 || registered nurse, including a determination as set forth below in Condition 15, “Rule-Out
6 || Substance Abuse Assessment.” Such an assessment shall bé submitted in a format acceptable to
7 the Boal;d.. If medically determined, a recommended treatment program will be instituted and
8 || followed by the Respondent with the phyéician nurse practitioner, or physician assisfant
9 prov1d1ng written reports to the Board on forms provided by the Board.
10 If Respondent is determined to be unable to practice safely as a registered nurse; the
11 || licensed physician, nurse practitioner, or physmlan assistant making this determlne}tlon shall
12 | imrhediately notify the Board and Respondent by telephone, and the Board shall _‘;‘rj‘f‘eéuest thét the
13 || Attorney General’s office prepare an accusation or petition to revoke probation. Respondent shall
'14 immediately cease practice and shall not resume bractice until notified by the Board. .Duri_ng’ this
15 || period of suspension, Respondent shall not engage in any practice for which a license issued by
16 the Board is required until the Board has notified Respondent that a medical determinat;on |
17 || permits Respondent to resume pfaéti'cg. This period of suspension will not apply td the reduction
18 _’of this probatlonary tlme perlod B | o
19 If Respondent fails to have the above assessment submltted to the Board w1th1n thé 45- dayv |
20 || requirement, Respondent shall immediately cease practice and shall not resume practice until
21 || notified by the Board. This pefidd of suspension will not apply to the reduction of thié
22 || probationary time period. The Board may waive or postpone this suspension only if significant,
23 || documented evidence of mltlgatlon is provided. Such ev1dence must estabhsh good faith efforts
24 || by Respondent to obtain the assessment, and a specific date for compliance must be provided.
25 (|- Only one SUChAWEIﬁVGI' or exten_sion mayibe‘pe‘rmitted;
26 14. Mental ‘Health Examination. Respondent shall, within 45 déys of the
27 || effective dat/e of this Decision, have émentlal;heélth examination including psychological testing
28 || as approprir;te to determine his capability to perform the duties ofa registered nurse, including a -
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- determination as-set-forth below in-Condition-15, “Rule-Out Substance Abuse Assessment.”

10
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-1
2 || The exarnination will be performed by a psychiatrist, psycnologist or other licensed mental health
-3 || practitioner approved by the Board. The examining mental health practitioner will submit a
4 || written report of that assessment and recommendations to the Board. All costs are the
- 5 || responsibility of _Re,spondent.‘ Recommendations for treatment, therapy or counseling made as a
6 || result of the mental health examination will .be instituted and followed by Respondent.
7 I Respondent is determined to be unable to praotioe safely as a registered nurse, the
- 8 || licensed mental health care practitioner making this determination shall imtnediately notify the
9 | Board and Respondent by telephone, and the Board shall reqtlest that the Attorney General’s
10 ofﬁoe prepare an accusatlon or petltlon to revoke probation. Respondent shall 1mmed1ate1y cease
| 11 | practice and may not resume practlce until notified by the Board. During thls perlod of
12 || suspension, Respondent shall not engage in any practice for which a hcense issued by the Board
L1 3 || is requited, until the Board has notified Respondent that a mental health determination permits
14 Respondent to resume praotioe. This period of suspension will not apply to the reduction of this
15 ‘probationary time period. | |
16 - If Respondent fails to have the above assessrnent submitted to the Board within the 45-day
:17 requirement, Respondent shall immediately cease practice and shall not resume practice until
.18..|| notified by the Board. This _period of suspension will not apply to the reduction of this .. .. « 1
| 19 probationary time period. The Board may waive or postpone this suspension only if significant,
20 || documented evidence of miti gation is provided. Such evidence must establish goodfaitn efforts
21 || by Respondent to obtain the assessment, and a specific date for compliance must be provided.
22 Only.one such Waiver or extension may be permitted. -‘ |
23 '15. Ruie-Out Substance Abuse Assessment. If the eXaminer condnoting the
- 24. physical and/or mental health examination determines that Respondent: is depend'ent upon drugs
95 or-al-c-o-ho—l,—ot—h'as—hadpro—b—l-ems—With—drugsoral~eono-l—fire%drug—d-epen-d-en-ee—i>n—retn>i>s-si-on—or—'—
26 || alcohol dependence in remission), that might reasonably affect the safe practice of nursing; then
27 Respondent must fdt’ther comply with the following additional terms and conditions of probation.
28 || /17 |



——(A)-Participate in Treatment/Rehabilitation Program for Chemical Dependence. |

1-
2 || Respondent, at her expense, shall successfully complete during the probationary period or shall
3 || have successfully completed prior to commencement of probation a Board-approved
4 freatment/rehabilitation program of at least six months duration. As required, reports. suaH be
5 || submitted by the program on forms provided by the Board. If respondent_ has notcompleted a
6 || Board-approved treatment/rehabilitation program prior to commencement of probation,
7 || respondent, Within 45 daysfrom the effectiverdate of the decision,‘ shall be enrolled in a program. -
8 If a program is not successfully completed within the first nine months of probation, the Board
9 || shall consider respondent in violation of probation,
10 Based on Board recommendatlon each week respondent shall be.required to attend at |
7117 | least one, but no more than five 12-step recovery meetlngs or equivalent (e.g., Narcotrcs
12 Anonymous Alcoholics Anonymous, etc .) and a nurse support group as approved and directed by
13 || the Board If a nurse support group is not available an additional 12-step meeting or equrvalent
14 .shall be added Respondent shall submit dated and s1gned documentation confirming such
15 || attendance to the Board during the entire period of probation. Respondent shall continue with the
16 || recovery plan recommended by the treatment/rehabilitation program or a licensed mental health
-. 17 || examiner and/or other ongoing recovery groups. 7
18- — - - - (B) Abstain From Use of Psychotropic ,(Mo_o.d-Altering_),_Dr_ugs.c _Respondent,_shall__’ B
19 completely abstain from the possession, injection or consumption by any route of all psychotropic
" 20 (mood altering) drugs, including alcohol except when the same are ordered by a health care
21 || professional legally authorized to do so as part of documented medical treatment. Respondent
0 shall have sent to the Board, in writing and within fourteen (14) days, by the: prescribing health
‘ 23 || professional, a report identifying the medication, dosage, the date the medication was prescribed,
24 || the respondent’spro gnosis, the date the medication will no longer be required, and the effect on
25|~ therecoveryplan;if-appropriate: ‘ '
26 Respondent shall identify for the Board a single physician, nurse practitioner or
27 || physician assistant who shall be aware of ReSpondent’s history of substance abuse and Will
"28 || coordinate and monitor any prescriptions for respondent for dangerous drugs, controlled -
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documented evidence of mitigation, if the Board files a petition to revoke probation or an
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~-1.||- substances.or mood-altering drugsL The coordinating physician, nurse practitioner, or.physician.. | .
2 || assistant shall report to the Board on a ql}artérly basis respovndent’s compliance with this
3 || condition. If any'substances considered addictive have been prescribed, the report shall identify a
44 program"fo'r the time limited use of any such substances * . | |
5 The Board may require the single coordinating physician, nurse practitioner, or.
.6 ' physician assistant ;co be a specialist in addictive medicine, or to consult with a spec'ialist‘in '
7 .ad(.iictive medicine. _ |
8 (C) Submit to Tests and Samples. Respondent, at her expense, shall participate in a
9 || random, biological fluid ltesting or a drug screening program which the Board approves. The“‘
10 length of time and frequency will be subject to approyal by the Board. The respondent is
.171 responsible for keeping fhe Board informed of respondent’s dﬁrrent telephone number af all
12 || timés. Respondent shall also ensure that messages may be left at the telephone number when she -
13 fs not available énd ensure that reports are submitted_directly‘by the testing agency to the Board,'
14 || as directed. Any confirmed pdsitive finding shall be reported immediately to the Board by the
15 || program and the re'spondent shall be considered in violation of probation.
16 In addition, respondent, at any time during the period of probation, shall fully‘
17 cooperafe with fhe Board or any of its representatives, and shall, when requeéted, submit to Such
18 || tests and samples as the Board or it,s,‘reprgsent?i_tiyc,s_may. require for the detection of alcohol, |
19 ﬁ_arcotics, hypnotfcs, dangerous drugs, or other controlled substances.
20 | If reépondent has a positive drug screen for any substance not legally-authorize'd and -
21 || not reported t6 the coordinating physician, nurse practitioner, or physiciaﬁ assistant, and the
22 || Board files avpetition to revoke probation or an accusation, the Board may suspend respondent
23 from practice'pending the final decision on the pefition to re\\./ok_e probéttion or the accusation.
24 || This period of sﬁspension will not apply to fhé: reduction of this probationary time period.
25 If respenele—nt—fa—i»l—s'—te—partiei-pate—in—a—r—ando?n,—bie-l-o gieai—ﬂui-d—tesﬁng or drug
26 sqreening program within the specified timé frame, the respondent shall immed‘iately_céasc
27 || practice and shall not resume pracﬁce until notified by thé Bdard. - After taking into \a,écount
28



!
|
|

accusation,-the Board may suspend respondent from practice pending the final decision on the.

1
2 || petition to revoke probation or the accusation. This period of suspension will not apply to the
3 || reduction of this probationary time period.
4 (D) Therapy or Counseling Program. Respondent, at her expense, shall
5 || participate in an on-going counseling program until such time as the Board releeises her from this
* 6 || requirement and only upon.the recommendation of the counselor. Written progress reports from
7 || the counselor will be required at various intervals. |
8 ACCEPTANCE |
-9 I have carefully read the Stipuléted Settlement and Disciplinary Order. I understand the
10 | stipulation and the effect it will have on my Registered Nurse License. I enter into this Stlpulated
11 || ‘Settlement and D1301p11nary Order voluntarily, knowmgly, and 1ntelhgently, and agree to be
12 || bound by the Decision and Order of the Board of Registered Nursing.
13 ~ ‘
14 | DATED: |7 Feb @0l WBAUmgB aline
' MADONNA ROSE BAUTISTA MALINIS
15 ‘Respondent
16
17 ENDORSEMENT
18 - The foregoing Stipulated.Settlement.and Disciplinary Order is hereby-respectfully.. .. ...| . .
19 subini,tted for consideration by the Board of Registered Nursing of the Department of Consumer
20 || Affairs. | _ . ‘ ,
2 3/2 200 ety
2 Dated: ; ’ . Respectfully submitted,
‘ KAMALA D. HARRIS
23 Attorney General of California
LINDA K. SCHNEIDER
24 S/pjrwsmg Deputy Attorney General
i }?, [)
LD B g /) ‘
26 o Dok Z
Senior Legal Analyst
27 Attorneys for Complainant
28 || sD2010702741
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“KAMALA D. HARRIS

Attorney General of Califorrﬁa

2 || LiNDA K. SCHNEIDER
Supervising Deputy Attomey‘GeneraL ‘
3 || State Bar No. 101336
- || AMANDA.DODDS
4 || Senior Legal Analyst
110 West "A" Street, Suite 1100
5 San Diego, CA 92101
P.O. Box 85266
6 ||. San Diego, CA 92186-5266
Telephone: (619) 645-2141
7 Facsimile: (619) 645-2061
Attorneys for Complainant
8 -
BEFORE THE _
9 . BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
10| STATE OF CALIFORNIA
11
In the Matter of the Statement of Issues Case No. 2011-609
12 Agamst :
13 || MADONNA ROSE BAUTISTA MALINIS STATEMENT OF ISSUES
824 Humphrey Place
14 || Chula Vista, CA 91911
15" | Respondent.
16
17 ~ Complainant alleges:
19 1. LouiseR. Bailey, M.Ed., RN (Complainant) brings this Statement of Issues solely in
20 || her official capacity as the Executive Officer of the Board of Registered Nursing, Department of
- 21 || Consumer Affairs. _ | \
22 2. Onor about March 25, 2010, the Board of Registered Nursing, Department of
23 || Consumer Affairs received an application for a Registered Nurse License from Madonna Rose
24 || Bautista Malinis (Respondent). On or about March 7, 2010, Madonna Rose Bautista Malinis
75| certified under penalty of pelj'ury to the truthfulllesszot»aII‘ st:atem'ehts, answers, and '
26 reioresentations in the application. On July 7, 2010, Madonna Rose Bautista Malinis suffered a
27 || criminal conviction for driving under the influence of alcohol. The Board denied the application
28 || on August 17,2010.
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JURISDICTION

2
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10
11
12
13
14
15
16
17

19
20
21
22
23
24

3-—This Statement-of Issuesis brought before the- Board of Registered Nursing (Board);

 Department of Consumer Affairs, under the authority of the following laws. All section -

references are to the Business and Professions Code (Code) unless otherwise indicated.

4.  Section 2736 of the ‘Code provides, in pertinent part, that the Board may deny a
license when it finds that the applicant has committed any acts constituting grounds for denial of
licensure undér section 480 of that Code.

STATUTORY PROVISIONS

5. Section 475 of the Code states:

(a) Notwithstanding any other provisions of this code, the provisions of this
division shall govern the denial of licenses on the grounds of:

(1) Knowingly making a false statement of material fact, or knowingly
omitting to state a material fact, in an application for a license.

(2) Conviction of a crime.

(3) Commission of any act involving dishonesty, fraud or deceit with the
intent to substantially benefit himself or another, or substantially injure another.

(4) Commission of any act which, if done by a licentiate of the business or
profession in question, would be grounds for suspension or revocation of license.

(b) Notwithstanding any other provisions of this code, the provisions of this
in paragraphs-(1) and (2) of subdivision-(a). - -

(c) A license shall not be denied, suspended, or revoked on the grounds of a.
lack of good moral character or any similar ground relating to an applicant's
character, reputation, personality, or habits.

6. Section 480 of the Code states:

(a) A board may deny a license regulated by this code on the grounds that the
applicant has one of the following: '

(1) Been convicted of a crime. A conviction within the meaning of this
section means a plea or verdict of guilty or a conviction following a plea of nolo
contendere. Any action that a board is permitted to take following the establishment

26
27
28

of a-conviction-may-be-taken-when-the time-for-appeal-has-elapsed; orthejudgment———————

of conviction has been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence, irrespective of a subsequent order under
the provisions of Section 1203.4 of the Penal Code.

(2) Done any act involving dishonesty, fraud, or deceit with the intent to
substantially benefit himself or herself or another, or substantially injure another.

2
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division shall govern the suspension and revocation of licenses on grounds specified -




(3) (A) Done any act that if done by a licentiate of the business or profession
in question, would be grounds for suspension or revocation of license.

o
(B) The board may deny a license pursuant to this subdivision only if the
3 crime-or act is substantially related to the qualifications, functions, or duties of the -
business or profession for which application is made.
4
5
6 7.  Section 482 of the Code states:
7 Each board under the provisions of this code shall develop criteria to evaluate
the rehabilitation of a person when:
8
(a) Considering the denial of a license by the board under Section 480; or
9 v
(b) Considering suspension or revocation of a license under Section 490.
10
Each board shall take into account all competent evidence of rehabilitation
11 furnished by the applicant or licensee.
12 8.  Section 2761 of the Code states:
13 The board may take disciplinary action against a certified or licensed nurse or
deny an application for a certificate or license for any of the following:
14
(2) Unprofessional conduct, which includes, but is not limited to, the
15 following:
16
17 (f Conviction of a felony or of any offense substantially related to the
qualifications, functions, and duties of a registered nurse, in Wthh event the record of
-18 - the conviction shall be conclusive evidence thereof: - S B
19
20 " 9. Section 2762 of the Code states:
21 In addition to other acts constituting unprofessional conduct within the meaning
of this chapter [the Nursing Practice Act], it is unprofessional conduct for a person
22 licensed under this chapter to do any of the following:
23
24 (b) Use any controlled substance as defined in Division 10 (commencing with
Section 11000) of the Health and Safety Code, or any dangerous drug or dangerous-
25 device-as-defined-in-Section4022;-or-alcoholic-beverages; to-an-extent-or-in-a-manner
dangerous or injurious to himself or herself, any other person, or the public or to the
26 extent that such use impairs his or her ability to conduct with safety to the public the
practice authorized by his or her license.. ‘
27 ' '
28 || /11
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(c) Be convicted of a criminal offense involving the prescription, consumption,
or self-administration of any of the substances described in subdivisions (a) and (b) of

2 this section, or the possession of, or falsification ot a record pertaining to, the
substances described in subdivision (a) of this section, in which event the record of
3 . 'the conviction is conclusive evidence thereof. - -
4 .
5 REGULATORY PROVISIONS
6 10.  California Code of Regulations, title 16, section 1444 states:
7 A conviction or act shall be considered to be substantially related to the
qualifications, functions or duties of a registered nurse if to a substantial degree it
8 evidences the present or potential unfitness of a registered nurse to practice in a
manner consistent with the public health, safety, or welfare. Such convictions or acts
9 shall include but not be limited to the following:
10 (a) Assaultive or abusive conduct including, but not limited to, those violations
listed in subdivision (d) of Penal Code Section 11160.
11 :
" (b) Failure to comply with any mandatory reporting requirements.
(c) Theft, dishonesty, fraud, or deceit.
13
(d) Any conviction or act subject to an order of registration pursuant to Section
14 290 of the Penal Code.
15 11.  California Code of Regulations, title 16, section 1445 states:
16 (a) When considering the denial of a license under Section 480 of the code,
the board, in evaluating the rehabilitation of the applicant and his/her present
17 eligibility for a license will consider the following criteria:
1811~ .. (1).The nature and severity of the act(s) or crime(s).under considerationas. . . .. |.. .. .
grounds for denial.
19 . . ‘ .
(2) Evidence of any act(s) committed subsequent to the act(s) or crime(s)
20 under consideration as grounds for denial which also could be considered as grounds
. for denial under Section 480 of the code.
21 . . . .
(3) The time that has elapsed since commission of the act(s) or crime(s)
29 referred to in subdivision (1) or (2).
23 (4) The extent to which the applicant has complied with any terms of parole,
probation, restitution, or any other sanctions lawfully imposed against the applicant.
24 ’
(5) Evidence, if any, of rehabilitation submitted by the applicant. -
25
26
2 W/
28 1l /71
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FIRST CAUSE FOR DENIAL OF APPLICATION

(Jtily--7,—20-1-0-Grimina-l~€onviction-for'DU'I-on‘Apri'l*l'O,—Z010 )

25

12. Respondent's application is subject to denial under sections 480, subdivision (a)(1).
and 2761, subdivision (f) of the Code in that she was convicted of a crime that is substantially
related to the qualifications, duties, and functions of a registered nurse. The circumstances are as
follows:

a. On or about July 7, 2010, in a criminal proceeding entitled People of the
State of California v. Madonna R. Malinis, in San Diego County Superior Court, case number
M107830, Respondent was convicted on her plea of guilty to violating Vehicle Code section
23152, subdivision (b), driving with a blood alcohol concentration of .08 percent or higher, a
misdemeanor. An additional count of driving under the influence of alcohol (Veh. Code, §
23152, subd. (a)) was dismisse,d pursuant to a plea agreement.

b. As aresult of the conviction, on or about July 7, 2010, Respondent was
sentenced to five years summary probation, and ordered to complete a three-month First
Conviction Program and a MADD victim impact seminar, comply with standard alcohol
conditions, and pay fines, fees, and restitution in the amount of $1,952.

c.  The facts that led to the conviction were that on or about the early morning of

-April 10,2010, .a patrol officer with the San Diego Police Department stopped-Respondent after - |-~ - -

she was observed driving into oncoming traffic in downtown San Diego. The officer activated
his lights and siren and Respondent yielded after two blocks: Respdndent had four passengers in
the vehicle. The officer noted an odor of an alcoholic beverage on Respondent’s breath, her
speech was slurred, and her eyes were bloodshot, watery and exhibited signs of nystagmus.
Respéndent admitted she had been drinking. Respondent agreed to submit to field sobriety tests

but could not complete them as instructed and demonstrated by the officer. Respondent agreed to

a preliminary alcohol screening (PAS) test, which registered readings of 158 and-.145 percent

26
27
28

blood alcohol concentration (BAC). Respondent was arrested for driving under the influence of
alcohol. She provided two additional samples into an Intoxilyzer which registered readings of .13

and .14 percent BAC.

STATEMENT OF ISSUES



SECOND CAUSE FOR DENIAL OF APPLICATION

| 2- (Unprofessional-Conduct-—-Dangerous-Use-of Alcohol)
3 13.  Respondent's application is subject to denial under sections 480, subdivision A
4 || (@)(3)(A), and 2762, subdivision (b) of the Code in that on or about April 10, 2010, Respondent
5 || used alcoholic beverages to an extent or in a manner dangerous or injurious to herself, her
6 || passengers, and the public when she operated a motor vehicle while intoxicated, as detailed in
7 || paragraph 12, above. |
8 THIRD CAUSE FOR DENIAL OF APPLICATION
9 (Unprofessional Conduct - Conviction of an Alcohol-Related Offense)
10 14.  Respondent's application is subject to denial under sections 480, subdivision
11 || (@3)(A), and 2762, subdivision (c) of the Code in that on or about July 7, 2010, Respondent was
12 || convicted of a criminal offense involving the consumption of alcohol as detailed in paragraph 12,
13 above.
14 PRAYER
15 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
16 || and that following the hearing, the Board of Registered Nursing issue a decision:
17 1. Denying the application of Madonna Rose Bautista Malinis for a Registered Nurse
18 || License;
19 2. Taking such other and further action as deemed necessary and proper.
# pATED: /11RO /] Q?ﬂ %M
21 LOUISE R. BAILEY, M.ED., RN/
22 gﬁ:ﬁ&?ﬁ@gﬁzed Nursing
Department of Consumer Affairs
23 State of California
Y Complainant
25 || SP2010702741
26
27
28
6
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